




















 
 
 
 
 
  Alexander J. Roth  

ROTH LAW OFFICE 
2722 3rd Ave. N., Suite 400 
Billings, Montana 59101 
Telephone: (406) 850-3436 
 

 
Attorney for the Defendant 
 

 
 

   IN THE MUNICIPAL COURT OF THE CITY OF BILLINGS, COUNTY OF 
YELLOWSTONE, STATE OF MONTANA 

 
CITY OF BILLINGS,            ) 

  )            Cause No  CR-20-621 
Plaintiff,           ) 

  )            Judge: Hon. Sheila Kolar 
 VS.      ) 

  )       
LAWRENCE HOWARD KAHLE,  )           MOTION TO DISMISS AND                                                           

  Defendant,          )   BRIEF IN SUPPORT 

_____________________________   )  

Introduction 

The underlying motion to dismiss for violation, by the State, of Mr. Lawrance’s speedy 

trial rights is based on its blatant violation of his rights under the 6th and 9th Amendments of the 

United States Constitution as well as Article II, Section 24 of the Montana Constitution, as well 

as Montana Code Annotated 46-13-401(2).  

Facts 

On December 17th, 2020 Larry Kahle was arrested on the underlying docket, he appeared 

on this charge on the 18th. Mr. Kahle had signed a waiver of speedy trial requesting a brief 

continuance on March 1st, 2021 continuing the calendar call until March 29, 2021.  Though no 

waiver had been filed or is accessible by efile.  On March 29th, the City moved to continue the 

matter and the calendar call was further moved until June 21st, 2021.  At this point in time all 

parties were aware that Mr. Kahle had been taken into Federal Custody, the Court continued the 



 
 

Calendar Call until August 16th. At this hearing the City stated on the record that Mr. Kahle was 

in Federal Custody.  On August 17th a Bench Warrant was issued.  On September 24th, 2021, 

the bench warrant was served and Mr. Kahle was returned from federal custody to YCDF. On 

September 28th 2021 Mr. Kahle had a hearing where he appeared without his attorney, at this 

hearing he signed a waiver of speedy trial to allow the trial date to be reset.  Calendar Call is 

currently set for October 12th, 2021. 

 

Argument 

There are two separate evaluations that take place with a misdemeanor speedy trial claim, 

Statutory and Constitutional.  

 

Statutory Speedy Trial 

Montana Code Annotated 46-13-401(2) states “After the entry of a plea upon a 

misdemeanor charge, the court, unless good cause is shown, shall order the prosecution to be 

dismissed, with prejudice, if a defendant whose trial has not been postponed upon the 

defendant’s motion is not brought to trial within 6 months.” 

   Here Mr. Kahle entered a plea against the charges Assault . § 45-5-201(1)(c), on 

December 18th, 2020. Six calendar months from December 18th is June 18th, 180 days from 

December 18th, is June 16th.  Because Mr. Kahle did waive a period of 28 days, this time 

should be added to the 6 month limit, all other time is attributable to the city.  This means the 

jurisdiction on this case will have ran on either July 7th, 2020 or July 9th, 2020 (depending on 

the counting method used for months). As of July 7th and 9th My Kahle did not have any bench 

warrants, arrest warrants, and though he may have been in federal custody no writ, or any other 

effort was made by the city to pursue the prosecution of this case. 

 



 
 

 

Consitutional Analysis   

 

 

The Court has laid out a four-factor balancing test in deciding speedy trial violations. 

See  State v. Ariegwe, 2007 MT 204, State v. Couture, 2010 MT 201 and Zimmerman.  The 

test takes into consideration (1) the length of the delay, (2) the reasons for the delay, (3) the 

accused’s response to the delay, and (4) prejudice to the accused as a result of the delay. 

Zimmerman ¶ 12. 

The Court went on to state that “[e]ach factor’s significance will vary from case to case.” Id. 

FOUR FACTOR TEST 

FACTOR ONE-THE LENGTH OF THE DELAY 

In the instant case Mr. Kahle was detained for an Assault, Misdemeanor on December 

17th. He has been in custody since that date. The City made no effort to collect Mr. Kahle, 

though they were aware that he was in custody, until he was released from federal custody on 

or about September 24th, 2021.  A hearing was held on September 28th, where Mr. Kahle 

signed a second waiver of speedy trial. 

Given the 298 days since Mr. Kahle entered a plea, less the 28 days for his original 

waiver of speedy trial and the (presently) 14 days since his second waiver of speedy trial the 

city is responsible for 256 days.  Even if the Court excludes the time on the bench warrant, 

which it should not, August 18th to September 24th removes only 37 days still leaving 219 days.    

  If the instant case proceeds to trial the speedy trial clock would be no less than 219 

and more correctly 256 days.   This is an analogous fact pattern to that in Zimmerman, where 

the State could have moved for leave to file an information in district court at any time after his 

initial appearance in Justice Court.  In Zimmerman, where there was a 289 day delay, the 



 
 

Supreme Court filed an order denying defendant’s motion to dismiss reversed; judgment 

vacated and case remanded with instructions to dismiss the charges with prejudice.  The 

length of delay in the instant case is far beyond the 200 days set forth by the court in Ariegwe, 

which is the trigger date for conducting the four-factor test and well beyond that in 

Zimmerman. Id at ¶ 13.    

Therefore, Factor One should weigh heavily against the City. 

 

FACTOR TWO-REASONS FOR THE DELAY 

The State has caused the entire delay in the instant cases by the timing of the charging 

and dismissal of the dockets which are based upon the exact same transaction.   The delay in 

this case was caused in party by the City, in part by the Defendant and in part due to the 

Defendant being taken into Federal Custody. It is of note that at no point during his federal 

incarceration was a writ filed to have Mr. Kahle returned for trial.  The dates of delay are as 

followed: Total time 298 days; Defendant has waived 42 days; Bench Warrant, while Mr. Kahle 

was in Federal custody 37 days; The City and its continuances are responsible for 219 days. 

For the reasons stated supra, Factor Two should weigh heavily against the State. 

 

 

FACTOR THREE-THE ACCUSED’S RESPONSE TO THE DELAY 

“The totality of the accused’s responses to the delay is indicative of whether he actually 

wanted a speedy trial and provides guidance in balancing the other factors.” Id. at ¶ 22.  Mr. 

Kahle has been incarcerated since the date of the incident and currently is being held on instant 

charge.  The second waiver of speedy trial was signed without his attorney present, therefore 

should not count against him.  Mr. Kahle after his initial continuance has been prepared and is 

prepared to take the instant matter to trial.  



 
 

Factor Three weighs heavily in favor of Mr. Kahle. 

FACTOR FOUR -PREJUDICE TO THE ACCUSED 

i. Prevent Oppressive Pretrial Incarceration 

Mr. Buckman will have been incarcerated since December 18th, 2020 and will remain 

until trial. 

ii. Availability of Witnesses 

Mr. Kahle’s codefendant, who is was an eyewitness to the entire event and would support 

Mr. Kahles testimony has disappeared, the Defense has had an investigator attempting to find 

her but as of yet are not successful.  

It is clear that Factor Four weighs heavily against the State. 

 

 

 

CONCLUSION 
 Mr. Kahle’s speedy trial time ran on July 7th, 2021 while Mr. Kahle was sitting in YDCF 

prepared to take this matter to trial. The language of the statute is clear that cases in this situation 

SHALL be dismissed.  In addition to the statutory speedy trial rights, this case also fails a 

constitutional analysis as discussed  supra.  

 For these reasons the defense respectfully requests that the instant matter be dismissed 

with prejudice, as required by MCA 46-13-401(2). 

 

 

RESPECTFULLY SUBMITTED this 12th day October,  2021. 
 

 
_____/s/ Alexander J. Roth____ 

Alexander J. Roth 
Attorney for Defendant  
 

                       
 

 
 



 
 

 
 

 




